okeeffem@optanline.net

From: Joseph Bollhofer <jab@bollhoferlaw.com>

Sent: Monday, May 15, 2023 9:45 AM

To: Clerk Head of the Harbor (okeeffem@optonline.net)

Ce: Jeff Fischer (jfischer@absnet.com); gordon@framerica.com; Dahlgard Douglas {doug34
@optonline.net); dwwhothtrustee@gmail.com; Judith C. Ogden'

Subject: FW: Timothy House Application

Attachments: USDOJ Civ. Rts Div. Itr RLUIPA 12-15-16.pdf; Timathy House (TH) Recorded Historic

Place and Open Space Easement Back Drive Right of Way over TH Lot 37 To TH Stable
Property incl 1973.doc; ANDON, LLC v. City of Newport News, Va,, 813 F. 3d 510 - Court
of Appeals, 4th Circuit 2016.pdf

Hi Margaret,

Per the request of trustee White, please include my email carrespondence below and the attachments in the public
hearing record regarding this matter.

Then please notify trustee White that itis part of the public hearing record, so that he may consider it, or disregard it.
I have also included a copy of the Federal Court of Appeals decision in Andon, which | realize was inadvertently not
included in my original email..

My correspondence is sent as a private village resident and not in any official capacity.
Likewise, as stated at the bottom of that correspondence, the communication is not legal advice, and no attorney-client
refationship shall be inferred.

Please feel free to cantact me if you have any questions. Thank you for your assistance.

Joseph A. Bollhofer, Esq.
Joseph A. Bollhofer, P.C.

291 Lake Ave.

St. James, NY 11780
(631)584-0100

fax (631)584-2304
info@@bollhoferlaw.com

www.bollhoferlaw.com
Member, National Academy of Elder Law Attorneys (NAELA)

This e-mail and attachments contain confidential or privileged information intended only for the use of the individual or entity named
herein. If you are not the intended recipient, you are hereby notified that any review, distribution or copying of this communication is
prohibited. If you have received this email in error, please notify the sender immediately by return e-mail and delete this e-mail and all
copies and attachments.

Unless stated otherwise, this communication shall not be deemed legal advice, and no attorney-client relationship shall be deemed to
have been created,

From: Joseph Bollhofer <jabh@bollhoferlaw.com>

Sent: Friday, May 12, 2023 12:23 PM

To: Jeff Fischer {ifischer@absnet.com} <jfischer@ahsnet.com>; gordon@framerica.com

Cc: Dahlgard Douglas {doug34 @optonline.net) <doug34@optoniine.net>; DWWHOTHTrustee @gmail.com; Judith C.
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Ogden' <judy@ogdens.com>
Subject: Timothy House

Hi leff and Gordon,
Per our telephone conversations, attached are:
1. U.S. Justice Dep't 2016 letter to municipal officials outlining the operation of the Religious Land Use law.
2. 1973 and 1997 covenants and restrictions put on the land by Barbara Van Liew (pgs 3-13 from a title abstract).

The 1973 document is somewhat hard to read in spats, but only substantively differs from the 1997 document in that
BVL elaborated in the latter on what she considered to be important architectural features of the house and,
importantly, unlike the 1997 document, does not contain any comment that the Village does not have a legal obligation
to enforce the provisions. The 1997 document does not state that it supercedes the 18973 document, which therefore
stands on its own. ! believe that the Village has a legal obligation to enforce the C&Rs. | also believe the Village has a
moral and ethical obligation to enforce the second document on behalf of its residents. Otherwise, what would be the
purpose of the restrictions running with the land and binding all owners subsequent to BVL?

However, even if the Village chose not to enforce the 1997 C&Rs, those in the 1973 C&Rs are identical and require that:

“The open space and natural character of the Property shall be maintained as a landscaped environment so as to
enhance the setting of the House as a historic landmark. . ..” and

“No activities shall be carried on on the Property which would destroy or impair the historic and open space value of
the Property.”

Clearly, these requirements show that the restrictions on the property are not just concerned with the preservation of
the house itself, but with the entire open space character of the property. If a structure such as proposed were to he
built, frankly | cannot see how anyone could claim that these C&Rs would not be violated. The existence of the C&Rsis a
material difference between this matter and all other cases that | have read, most of which were Federal Court of
Appeals cases.

The USDOJ explains in its letter that the law provides safeguards to prevent use of unjustifiably burdensome regulations
against religious exercise, but does not provide a blanket exemption from local zoning or landmarking laws. It discusses
an example of where a church “had a reasonable expectation that it could develop its new property”. That is not what
we have in the Monastery’s application. The covenants and restrictions{“C&Rs") placed on the property run with the
land and are hinding on all owners. When the church officials bought the property, the are deemed to have known
about the C&Rs and are bound by them, just like every property owner.

| have also attached a federal Court of Appeals case decided in 2016, Andon, LLC v. City of Newport News, Virginia. It
contains an instructive review of other cases, distinguishing each on its facts, and a detailed explanation of the reasoning
behind the law. Please take the time to read it. In that case, a church entered into a lease of property contingent on
municipal approval of relief from a sethack requirement. After that request was denied and the applicant sued, the
District Court dismissed the case. The Court of Appeals agreed, stating that the substantial burdens alleged by the
church were self-imposed hardships, that it never had a reasonable expectation that the property could be used as a
church, and that the church assumed the risk of an unfavorable decision. Importantly, under these circumstances, the
Court held that the applicant had not satisfied the “substantial burden” requirement under RLUIPA, Therefore, it never
even got to the issue of whether the municipality had a “compelling interest”.

The Monastery’s application likewise is one in which the “substantial burden” on religious exercise is self-imposed. With
the C&Rs in place, and the applicant’s deemed knowledge of those restrictions prior to purchase, | cannot see how any



judge would find that the applicant still would have the right to build a structure on the property. It would render the
C&Rs meaningless.

| am not even addressing the Village ordinance provisions governing whether a special exception should be granted,
including what | consider to be significant parking and traffic issues. The Village should do an independent traffic study,
at the applicant’s expense. The issue of parking also ties into the C&Rs. A parking lot of the size needed for this
application itself | believe would violate the open space provisions of the C&Rs.

The Andon, LLC case is not an outlier, There are other Court of Appeals cases, some cited in Andon, that concur with its
reasoning that we must look to whether the applicant had a reasonable expectation that the property could be used as a
church. If not, the hardship is self-imposed. Facts are all-important, and in this case the C&Rs can’t be ignored.

| believe the Court in Andon well summarized the interaction of RLUIPA and the role and obligations of local
governments when it said:

“We further observe that if we agreed with the plaintiffs that the BZA's denial of a variance imposed a
substantial burden on their religious exercise, we effectively would be granting an automatic exemption to
religious organizations from generally applicable land use regulations. Such a holding would usurp the
role of local governments in zoning matters when a religious group is seeking a variance, and
impermissibly would favor religious uses over secular uses. See Pefra Presbyterian Church, 489 F.3d at
851 (reasening that the substantial burden requirement must be taken seriously, or religious organizations
would be free "from zoning restrictions of any kind"); Civil Liberties for Urban Believers, 342 F.3d at

762 (explaining that no "free pass for religious land uses masqguerades among the legitimate protections
RLUIPA affords to religious exercise").

“The plain language of RLUIPA, however, prevents such a resuit. By requiring that any substantial burden
be imposed by governmental action and by carefully balancing individual rights and compelling
governmental interests, the language of RLUIPA demonstrates that Congress did not intend for RLUIPA
to undermine the legitimate role of local governments in enacting and implementing land use

regulations. See Petra Presbyterian Church, 489 F.3d at 851; Civil Liberties for Urban Believers, 342 F.3d
at 762.”

I’m sorry this is so long. The more | researched this issue, the more | became convinced that this is not a good
application. I am sending copies to Doug, Dan and Judy as well,

Joe

Joseph A. Bollhofer, Esq.

Joseph A. Bollhofer, P.C.

291 Lake Ave.

St James, NY 11780

(631)584-0100

fax (631)584-2304

info@bollhoferlaw.com

www.bollhoferlaw.com

Member, National Academy of Elder Law Attorneys (NAELA)

This e-mail and attachments contain confidential or privileged information intended only for the use of the individual or entity named
herein. If you are not the intended recipient, you are hereby notified that any review, disiribution or copying of this communication is
prohibited. If you have received this email in etror, please notify the sender immediately by return e-mail and delete this e-mail and all
copies and attachments,



Unless stated otherwise, this communication shall not be deemed legal advice, and no attorney-client relationship shall be deemed to
have been created.



U.S. Departuient of Justice

Civil Rights Diyision

Office of the Assisiant-Attorney General. Washinytan. D.C.20550

December 15,2016

Ré: The Religions Land. Use and Tistitutionalized Peisoris Act
' Dear State, Connty, and Musicipal Officials:

Lamwriting toyou today tohighlight the ‘obligation of public offictals to:cotnply with the
various provisions 6f the Religios Tand Use and Institutionalized Persons Act (RLUIPA), and
'"tfi.iniﬁ‘fisi-‘m_ya.uabotift«d&eﬁﬁaen’ts‘fpréﬁaﬁslﬁss’u‘éd“by the Department of J ustice:(Department) thai

ey be of assistanee 1o yowin inderstanding sncl applying this inportant Federal ol rights Jiv:

Thte freadoin to practice religion according to.the, divfatesof one’s conscience is among
our most-fundamental rights, written fnto aur Constitution and protected by our laws. T our
increasingly diverss fidtion, the Deépartmert contintes 1o ste

! dfastly defond this basic freedom
and ensuse that all people may liveaceordiig o theit biliefs, fiee ¢f discrimination, harassriiont,
orperssouiion. | _

Over theyears Congress has passed & number of laws that protect the religions liberties
ofthose who live in America, including the Jandmatk Civil Rights Act of 1964 and the 1996
Church Arson Prevention Act. Tn 2000 Congress, by thatiimons.conseht, and with the sipport of
‘a’broad range of ¢ivil rights and religious vrganizations, enucted

the Religious Liand Use:and
seq. Dyengoting RLUIPA, Corigress
L$0:protest religious Individuals and
rinjinafory zoaing, landmarking; and

Institutionalized Persors Aot, 42 00¢c

3 Dy e . w

of piiondty seligions wnd startup ehifiches, Were dispropottic |, andinfact
were dctively digeritrifnated apaingt, by local land s decisions. Corigress-alsd found that, s a
“whole, religicus institutions-were treafed worse than seoulsr places:of asses 1bly like community
centers, fraternal organizations; and movie theaters, and that zoning-atthérities frequently
violated the Unifed States Constitution by placing excessive burdens onthe dbility-of
congregations to exercise their faiths,




w

RLUIPA includes # private right of action, which allows private individuals to eniforce its

provisions. Conigress also gave the 1.9, Attorey General the-aythoyity to-enforce RLUIPA, and

the Department of Justice has been active imenfrolng thifa irportant civil sights Taw Sinee ity
enactment. To date, the Departmeiit has operied nestly 100 forinal invedtigationis and filed
nearly 20 lawsuits relited to RUUIPA’s land use provisions. Through these afforts, 45 well as
those by private parties, RLUIPA has he Iped seours the-ability of thousands of individuals and
institutions f6 practice their faiths freely and without disorimination, o

. Yet, sixleen years after RUUIPA®s enagtment, fair too fniny people and compmunities
remaiivunaware of the Taw, de o ﬁdt'fﬁilﬁf‘ﬁﬁﬁéﬁfﬁﬁﬁiiﬁ&‘sc@e—6iif‘zitﬁ,‘;:;fcwi§i§:§g§;.‘ Easlier this
yea, the Department's Civil Rights Division lotmehed Combating Rellgious Discrimingtion
Today, an initiative bringing together corumnity leaders aroun the country-to disouss
challenges regarding religfons discriningt ton-based hate:crimes, and religious freedom,

atid-to disouss possible solutions, One of the issues raised repeatediy from pictisipants was that

i)

tmunicipal, eounty; and other state and Jocal officidls are insufficiently familiarwith the land use
provisions 6 RLUIPA and their obfigations under (s Federat eivil Tights law, Pastiofpants also
reported that houses of worship, particlarly those from less familiar religions traditions; often
fact tnlawful bartiers in the zoning snd building protess. Additionally; participants explained
that, in their experience; litigation frequently was avoided when the communities informed local _
officials of their obligations under RLUIPA early in the process. Participants recommended {hat
the Departient take proactive medsires o snsure that staté-and locdl officials are. properly
educated about RLUTPAs lind use-provisions.? . : Co

In light of this, we are sending this letter fo-you and other officials throughout the
country to remind you about the key provisions of RLUIPA. Ensuring that our constitutional
profections of religios freedom ate protected iequirés that Federal, state, and ldcal officials
work together, and to that.end, we encourage you to sharo this lefter with your colleagues. We -

hopa that youwwill eositinge tg wotk with the Department of Tustice going forward and viewus as

& partvier and ally in ensuring that; individuals in this sonntry suffor diserimination or unlawfil
troatment simply because of their-faiths, L .

2 This work is detailed in esoris on enforeeiont isgued i September 2010 tavailable at
s6.20v/Get/tluipa, report 092210, and Jily 2016 (availabléat

! Tad‘a;? teport is-available at
jous: Discrimination.



X(®  probibits fhe implemernatio

Ordinarily, before seeking recour

1. RLUIPA providesbraad protections for religiovs individuals and institutions.

RLUIPA’s Jand use provisions provide a fumbey of protections for places of worship,
faith-based social seivice providers and religious schiools, and individuals sing land for
religious purpases, Specifieilly, RLUPA provides for:

*  Protévtion agalnstiubstantial bupdens onveélighous éxerdife; Sedtion () of RUUIPA
hibit ; of any luind iise regulation that Imposes & “substartis]
‘burden™ on the religlons exeteiseof o person oringtitution exoept vhiers fustified bya
Yeompelling governmient irterest™ that the government prrsues nsing the Toast yestrictive
Ineans,

5

o Protection agaldsturiegual tWgatinent for religlos assemblies und instiutlons: Section

2(0)(1) o RLITIPA: provides that gl dssermbliesand fostititions Must b seated at
leastas well ds nonreliglous assenblics:and Tnstitutiofis,

s Brofestion pidistesligions.or denominational fiscitminaiion: Seection 2(b)(2) of
RLUIPA proliibits discrimination “agafist-any assenibly ordnstitufion on the basis of
religionoryeliglous denongnation”

s Protection againsitotal exclusion of religious assemblies: Section 2(b)3Y(A) of
RLUIPA provides that government naust not fotally exclude religious assemblies from a
jurisdiction. -

* Protectlon against unvedsoreble limitation.af religious assemblies: Section 2(bY(3)(B) of
RLUIPA provides fhat goverhimentrmustnot unreasorably limit “religious asserblies,
nstitutions;.or stractures within a jurisdiction.” B

Whilé'the niajority of REUIPA tases involve plaves of worship such as shirches, ,
synagogues, mosques, and temiples, the lawis wiitten: brgedly to cover 3 widerange of religious.
uses. The:“substantial bindan” provision i Seotiosi %(a) of the: statite dpplies o butdens on “a
person, ineluding axeligiolis assembly orinstifution.” The yematning provisions apply o any

i i IR ¥ N

religions “assembly or fnstifution.” Thus, RLUIPA spplies-widlslymot onl-to diverse places of
worship, but also to-telip ols;religious camps it t-centers, and réligi

foss.sholters, and sotp a8 well as to
iouih e of Property, siiehi e hote prajer gailietings or

.

titiably burdensome regulations from hins Leligious exercls
e from RLUIPA, those seeking approval for a religious land

* Section 2 of RLUIPA 1 codified at 42 U.§:C§ 2000cq.
Y




use will have to apply: for pestrils, ot zoning rélief according {o the regalar procedites set forth in
theapplicable ordinances, unless-doing sowould he fistile, or e regular procedures are
diseriminitory or creste eomrjustifiable brrden. "Whilg zoning i primarily a local.matter, where
it confliots with Federal civil rights laws suchas the Fit Hoisii Aet or RUUIPA, Federallaw
takes precedence. . : ' '

. Each of the aforementioned protections in RLUIPA ate discussed in greater detal
below.’

2. RLUIPA protecty against umjustified burdens-on'veliglons exercise,
~ Land usexegulations frequently can impede the ability of religious iustitutions to-carry
out-their mission of serving the religious-needs of thei members, ‘Bection 2(a) of REUIPA bars
imposition of land use fegulations-that create # “sabstantial burden” oni the religious exerclse of a
person ot institution, unless the goverriment can shaw that it s & “coiripsifing interest™ for
imposing the regulation and dfiat the reglation fs the last restrictive way for the povernment to
further that interest, Amereinconvenisnce to the person orrgligious institution is net sufficient,
but.a burden that s substantial miay yiolate RLUIPA, For example, in s case in which the United
States filed & friend-ofthe-court brief'in support-of a Maryland schnreh's challengeto arezoning
denial, a Federal appeal’ court fuled that the chirch had “presentad cansiderable evidence that its
curtent trcilities tnadequately servedts tieeds, " and that the “delay, nvertainty.and expénse” in
TOPETEy nigy create a substantial len:onthe dhurch’s religions

_ _. gk vl gt insluding that the chureh bad to hold
ailtiple services, torn away worshipers, and

logking for a-different properey nia
exeroise in violation: of RLUIPAS

e \ : curtail & npmber of important activities af ts corrent
location, and that it had « reasonable expectation that it could develop s new property:
Similarly, the Department of Justice filed suit i 4 California Federal district court alleging that g
city's denial of zoning approval for a mosque to take down the aging and inadequate structures in
‘whiich it had been worshipping and construct a new Tacility imposed a substatitial burden on flic
congregation.” “The mosque, which was grandfuthered for it current use, ¢onsisted of a.graup of
repurposed buildings for its varions activites:

¢ tont for overflow from the prayer hatl,
7 the buildings nind tent with & single
i Federal votut, :

If imposition of azoning ot landmarking law'oreates
exercise, such fmposition i invalid unlesg it | 3
purspied through the Jeast restr

* Further information maybe found nthe Sidks
Religions Land Die end ot

(httpss/lwwtvustico.covlortreligious-landay G- gnalized-persong-act).
* Betliel World Outreichv: Mohigomiery Chegi Counadt, T06 750 548, 557558 (4 61, 2013),
" Untited States v: Lomita, No. 213-6V.606707 (B Calfiled Miich 3,2013),

£




institutions, For exaniple,’

sought th appeast

fesolved by consefit-d

the U.8. Supreme Coutthas pisviously explained that compelling inteissts are “Interests of the
highest order.” '

3. RLUIPA protects equal access for réligious institutions and assemblies,
Section 2(BYLY of RLIJIPA— known 4s the ¢ q‘u’a’f‘ terrns™ provision — mandates that

mhgmus assermbilies and 1 institutions, betreated at & sl e;s‘nﬁﬁmhgxgrts asSembhes éngd
1 appeais em;i}tn' dft?h_ht zenm ,,,_astf;eflen

applied toplaces-of worshi
violated the equal tebing pre o
other assembly uses, obiain.t? i s 0ot _:.us; The
I)eya:rtment of Jisstive fllett o friend-ofithe-court Bﬁef argumg thatthe- ﬁlﬁ‘tmc:tiﬁn vmlated
RLUIPA, Sinaflarly, the: Departinent bronght suit under REUIPA’s &qual ferms provision against
atown in IMinois that permified c:lubs, lodiges, mesting halls; and theaters-in jts business districts,
but exolded places: of Wcsrshlp The. casewas prompted afier the town served notice of
viblation onfout striall ¢hurches operating it loeations whére these ronreligious Assembly uses
wWere: penmtted “The $ase, wiis resalved by eonsent. éf&;ree

4, RLUIPA pro%gagut’s&ngif_nstf;:elﬁg‘ihus*-di:s;:;*if;niﬁmtim;:in land use.

Section 2(b}(2) of RLUIPA bars discrimination “against efy assembly or institution on

' the basis of teligion or religious denomination.” Thus if-an applicant is treated differently in 4

zoning or landmarking process because of the religion tepresented (e.g., Christian, Jewish,

Muslim), or because of the particular denomination er sect to which the applicant belongs (e.g.,

Catholie, f.)::thodex Jewish, or Shia Musli), thien RLUIPA will be viclated. The Department of

Justice filed:suitalleping: ﬂmt amosgue it Georgia was disorimtinated apathst in violation of

Section 2(b)(2); based ot indi tmg sing, evidence that the: my

‘ hat the éity‘had prme‘usly

; ‘offother'faiths:” The case was
wthie Department fled suit inorderto shaiiange a zoning:

shange enacted By & New Yotk -piunicipalify thatprevintad the solisteuttion. of a Hasidic Ji ewish

hodrding school, ! “The'cdase vs vésolved by conisent decres:

approved numereus:si

* Church of the Ligkans Babaiu dye, Trosv, Gl of Hialedn, 508 G35 520,548 (1993).

* Opulent Life Charehv, Gy of Holly Springs, 697 £3d279 (5th Cir, 2012),

° United States v. Weukigan; No, 08-C-1013-(N.D. 11, fifa Fébruiiry 19, 2008).
" United States v. City of Lilburn 1:11-CV-2871 (N.D, Ga. filed August.29, 2011),

2 United States v. ¥iilage of Airimont, 05 Civy, 5520(8.DN.Y-filed June 10, 2005).
5 ~



5. RLUIPA protects against the totdl ox unreasonable exclision of religious assemblies
from a jurisdiction,

Under section 2(b)(3) of RLUIPA, a Zoting code may not'completsly, or unreasonably,
Timit religious assemblies in'a jurisdiction. ’I‘}ﬁu‘s4.__if:ﬁhes;¢'is;xip;pl’aeg wherg houses of worship
are permitted tolocats,or e zoning regulations fooked af ag.a whole deprive relipious
institutions of feasonable opportunitiés to bl ol ite in.the jurisdiction, this provision will be
violated, For examplo, 4 Fe A d susiary fidementto
synagogue. onsifs unredso; : id YA Wag violated where
“there was liitted nvailabiti ty-for fhe location of religiovs assamblies; religions
‘assemblies were subjectto tntlated costs inordertoto vy abdreliglous sgsemblies
w;*-:re.subjéetftﬁ;Iﬁﬂj:&‘éﬁmgmﬁfg@iﬁfamemg; iari othes gt '

The Departoient of Tustice ia ¢
that religions assemblies gnd: &
burdensofne land tse Yegulations, ‘Weilook fo
othier stakeholders on these itiporsant issues,
this letter, or other issues felated to REUIP
‘Counsel for Religious Diserimination; at 202

to canrying gut Gongress’s mandate and ensuring
fiom discriminatory or unduly
boratively with you and all
ions gboutthe. contents of
Jopecial

Principal Deputy Assistant Attorriey Genersl
Civil Rights Division.

I Chabad of Nova, i, v. City of Cooper City, 575 F. Supp. 24 1280, 1350 (S.D. Fla. 2008).



TIMOTHY HOUSE (TH)
481 NORTH COUNTRY ROAD
ST. JAMES, NEW YORK 11780

TH RECORDED HISTORIC PLACE AND OPEN SPACE EASEMENTS & RECORDED
RIGHT OF WAY (ROW) OVER TH L.OT 37 (BACK DRIVE)

CHICAGO TITLE INSURANCE COMPANY
SCHEDULE &-1

Title No.» 3606-45238
Tha pofiey wilf nay insure agalast e o damage (and the Company will nat pay cosls, aitemeys' feed of expenses) which arss by ressan
ot ihe following exceptions untass thay ans disposad of 1o our satisfaction;

A Taxes, tax lins, tax sales, water rates, sewar and assessmants sat farth in eehadule heieln.

NOTE:  If the subjact transaction s one Invalving 9 sale subject to the montgage(s) rewmed In this exceptios, and since many

B jenders now have the maongage Insiniment, sate that the debt wiil besama due and payabis at the option of te morigages upon
any transter of iffe. ks reconmended that the applicant axamine tha mortgaga docurnant(s) as well as the not (s} and head (3 and
any agreement modtfying said mornigaga s} or make fnquiry of the mangages of the sunent Wime of swt instrumentis) sspecially
witfh 18%pe0t 1 anteleration of the matwy tte i case of a sale, Upen requas, we will obtain and lumish a copy of e recersd
mertgages) for cost,

C  Anystate ol facts which an accarate survey might show,
ar
Burvey exceptions 3et forih henain,

D Hights of tananis or persons in pessession,

1. MORTERGE(S) § 1} AND ASSIGNMENT{8! THEREOF AS DESCRIBED IN THE SCHEDULE
ANNEXELD.

2, UNTIL A GUARMNTEED SURVEY 15 RECEIVED AND REAL INTO TITLE, POLICY WILL NOT
INSURE THE EXACT DISTANCES, COURSES AND DIMENSIONS OF THE PREMIGES AMD WILL
BECERT AWY STATE OF FACTS AN ARCCURATE SURVEY MAY BHOW, INCLUDIMG COMPLIRNCE
WITH COVENANTS AND RESTRICTIONS.

3. (UISTORIC FLACE AND QFEN SPRGE EASEMENT) IN LIBER 7412 CB 245 AND LISER 1139 CP
761, e =
SESTRICTIONS AS RECITED ON FILED MADS

—r—

(RIGHY O WA JiN LIZER 3267 CF 5. 4+ Row INGR BRLK IRVE C LOT?"'.;)




TIMOTHY HOUSE (TH)
481 NORTH COUNTRY ROAD
ST. JAMES, NEW YORK 11780

TH RECORDED HISTORIC PLACE AND OPEN SPACE EASEMENTS & RECORDED
RIGHT OF WAY (ROW) OVER TH LOT 37 (BACK DRIVE)
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* HISYORIG PLAGE ANO OPEN BPACE EASEMENT DEED

This Indenhero, made the = day of November, 167, batwasn BARBARA
FERRIS VAN LIEW, residing at 481 Norih Country Road, St Jaross, Town of Smittiawn,
Caunty of Sulfolk, Btate of Mew York, hersingfisr refared to un tha Granioy, and the
INCORPORATED VILLAGE OF HEAD-OF-THE-HAREIOR,  munielzality of the State of
| Poew Yorit, haning tta prinalpal address uf 500 Nork Country Road, St. James, Town of
1 Smidhtewn, County of Suftol, State of New York, harsinafier refarred to ge tha Grantes,

WITHESSETH:

WHEREAS f I the public palicy of the Stats of Mew York and the loes!
governtrent of the County of Suffolk to preserve proparties wid historc and opsn space
vithie, findl

WHEREAZ The Grantor v the dwnas of serigiv proparly harslsafer deseribed on
whieh is keatsd @ atucture of Bistor and architactural Importance and which (s
characterized by mybured sceqlc baguty; mnd

WHEREAS tha property |4 locaber] on the historke Morth Couniry Soad, Town of
Sméhtown, County of Sulfalk end Stete of New Yark, the characler of which ft In
dazirabla 1o pragane Ba a Metors rasource; aed
. WHEREAS the axigting struciurs and prenant stale of uaw of sald proparty, and
woukd anhanca tha preamnt or potential value of ebutting or surmunding properias end
of histari Morth Country Roed, and wauld mantai and achanca the conswvaton of
natursl, scenic and histori rescunces; and

WHEREAS the Cranior and the Grentan wish ks granerve the anviconmant in
which i hisiorke sinecture on the propary new evfits s 88 19 redlize W grea:
aducational and cuitisrs] value, and wish to provent eny unaightly ceveicpments tht wil
¢ tard lémarnm datracl from auch snvirnment which would msterialy allect the hisiods
& valus of nald structurs or of kistoric North Country Road, by altering its avreoundings:
L

WHEREAS tha Granior and iha Grantes wish to protec the architaciural fenturey
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of the !}hlﬁdc uu;tcim pid 1o Sl and, to exercien auch reasanable coniroks ovar the
propecty &8 ls herginafior deserbed s may be nacessary 2 axpadiant o necormplish
Buth gbjactived,

NOW, THEREFORE, tn recognition of Ve faregaiyg and In conakieretion of the
aum of One (§100) Daller and ather valusbla conekieration, ihe receipt of whiah
harsby mcknowledged, the Grantor dooy haraby grant and corvey 10 the Grantas an
wasanverd in 1he wtryotura referred 1 In the preambles haneto {hareinafier salled the
“Housa™) and i the peroel of land, conalating of 4.809 acras, on which the Houss I8
kecated (hareinafar, collectively with ne House, callud tha "Prapary), slfuste, iving and
twing In the Incomorated Vilage of Mgad-ch-haHerbor, in the Yown of Smithiown,

I| County of Sufitk, and State of New Yark, all o8 riare panlculady describad in & survey

|| made in Apd, 1674, by Thoadora §. Prime, a copy of which ie annexed hévale aa
Schedue A and |2 hereby made B part harsof, subjsst to e Rilowing ratiricions which
are: hiergby imposad on e wes of the Property for the quipale of sccompsating the
intlairit of tha prcting hareto and to prasurve, protect and mantaln tha histode and gpen

space vafus of the Proparty:
{A,  Tha Howss ahal ba melviainad and pregered In s prasspd slsts be nedry

B pratdicable, though structursl changes, eterations, wdditione, of improvemanta a3
would net, in the opinson of the Grantes or its aqemty, fundamenially altar the histede
charester of the Houss nd e open space charscler of tim Froperty, mey ba made
therato by the owner, pravided thet the jwioe wiitlen approval of Graniae or fte agents i

suth altarattars, gckdition or Improvernant shell hava basn oblaned.

{#)  Gotfils detsil on comice of frant facade.

{b)  Front snirance aleop, reof and octagenal (Gothich posls.

{t} Swmeplng Ciich roof ovarhing oa wing.

{d) Lamge iron keltla an poreh of wing was removad from e
sluve kiighar {row (aurdry) where it was bulll indo Hs brigk
chimney and used t hagt wates.

2.
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@l
(@)  Chiginai pine Roces throughoa.
(3)  Elmd Gigor - Ercnl Hall

(a)  Teansoms ovae izonk nct resr hell doaes.

{5}  Strap hingas on franl and rear halk dogre.

{c) Stalr raking and Wmed balustars.

{d}  Closat undor #tales, untouched back daor, Snuff Box with
spuff abova tha daoor,

(0}  Fanalad wich i frant hall,

T} Cuiginal hardware on door 1o dining roam,

{g) Driginel hardware on dogr lo closst under wiske,
{hy  Original pal sample on red dado, and on daar,

{#)  EimiFioqr - Lhing Reom-
(@)  Onginel "Adarmasus® mamel In living roomm, probably moved
from dining soam ‘whan lhing raom aad tie bedmoms sthova
v s ciea 1803,
5 Eim Flotr - Olnieg Koo,

(a) Crigial whbed grese paint oo tim around doors and
windows,

(6} Eled Floor - Lieary.

{n)  Paint lnst sample on cupboard door.
() “Addmenque” maris,
(t)  Rising buil kinge 6n toor ta dinkng room.

(" EirstEloo » Sewidust Room.

{a)  Wide hovizpnial b on alde walla,

{8)  Doubi-lasf hoant door to porch wilh sirap hinges @d
ariginal harcware srd treraom over doom.

{t)  Mauwow door on eunt wall was forvady B antrencs io stsep
wislrs 1 wing sitko (atal now revarssd e stalme 10 eelar),

(d) Bwiten doos to thi kitohen mucke of Bua vary wide bosvd,

(a)  Rumwmins of origing) whiewash on calling jolats,

(F Brick lnad waka un acuth nd aorth akdse of Ihe roam.

(%  ElsstFloor - iichee.
(&) Senail door by iran range was cightalty In slave idichen (now
taunitey} #t foot of aleap atalrs o trep dour [n floor of oleve
quogters {over thi bragikiast mant),

{8}  §aoond Floor - NE Redmom.

e} “Adamesdua™ marial
(oY Orkglesal truism hardware on osabosrd.
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—._M

| (t0) Sacond Floar - 85 Bedroom
(a}  Odginel dack blup paint o wipodwork,
b} Qriginal briws hardwars an supbaard.

{11  Gacond Floor - Main Bathroars.
(@)  Chalr rell and tm areund window.

12) Batond Figar - Slave Quertars - SE Roat In Wing.

@) Trap door on (oather hingea in camer led dawr (o slave
Kichan (now Isandry).
{5y Haiten door ta hail of unplaned rough-sawn basroe.

P b i

R

' 7. Thsopan space end niiurs choracier of the Property shall e maitained
a8 o lardataped snvieonment 2o as (o anhance the aeting of the House as a histork:
[andmark, bul aolting Hersin conlainad shah probiblt (e perklag, i @ desigiated pert
o \he premiaes approved by the Grantew of fta ageris, af ragisterad oparalitg mater
wahicle in use by the cwner of cooupents of & vishera 1o the Proparty.

3. N acivitios shall be carded on on the Proparty whith woukd destroy of
impalr v hiatodg and open apace velua of the Property.
? 4. The Prapety shail nat be subdivided.
f 5. Nowgn, hibosrd or ciukdoat advartising sinictufe shel by dispiayed anthe
, Fraparty olfer han one sign not excesding four (4} squars fast for sach af the fofawing
N pUPOBEE
‘ A, 1a state I name of Ihe Propery and the name and address of the

a5

-T2 H
B. {0 aduertise the activily permittes on 118 Property:

G e T

G, ip advertis the Propery for sale or rantsl;
providad, brwever, that this Paragraph 5 shall nof limlk the Graniss’s dght hersinalter

s

o e e

to dlapiey on the Froperly ol e dissratlon, & marker or eign four (4} square foel
svidencing Hta ownsrahip of the sasament tharaly granlad.

The Qrantes and fia represaniatives may antar the Froparly by appoltment:
: A Irom trw to e for the purpose anly of Inspacticn; and

B, b ite dincretion to rect Ihe eforermantioned marker ar sign.
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fothing hatain shall be construed fo canvey & righi lo te pubic of accees of UBS
“ of the Praperty, and the Gmnter, Ner felrs, axsculons, adminialrators, succonsor and

wagigns ahall relein exclukiva right t Mh acomay ard usk for all purscess, presant and

et

futura, gubfact oaly e the pravisicns hareln resitad.
6. 1t Is underaicod by the paritos harsts that this asyemant deed id not |
Witstidad 1o fo? shatt 1t b Intareted ' kpose upon the Vikags, s Arhilochura: Reviaw '

Boord, or ather agencies af the Yhings, s fgat abiigaden to enforce the provislons ol this
‘B sakemenl Againgt prosent o fulure owners of the proparty, thelr succasaom Rhditar
apsigne.

i, gt sy dme, the Grantes shall cease to auist, thart on tha happening of Huch
avonl, this ezsament gnd e dghts and privileges by s [retyment gronted and given

| to Grante shall canas and determine to the sams effect 2s though his inetrument had

neve: bean axacutsd by tha Grantar.
TO HAVE ANMD T HOLD the aforegraniad sssamant with off fa rights and

piivieges to the Granies, Us succasats ard ealgna, fongver,

Tris saaement shall canatiute 2 covensm running with the land and binding upon
Iho owrlers of the property, lheir respeciiva Tiairs, muccsmey, administrutors ane
H sasigria, sublact 1o the mitadiona heraln contalrad.

IN WITNESS WHEREOF, Inw Grantar hiae coused this inatrument of gasement to
b axeauted tha day and year firt wiitlen abova,

Ll y i . t
BARA FERRIS VAN LIEW

]

ATATE OF NEW YORK L
3.,

COUNTY OF SUFFOLK )
Gn this S day of Navembor, 1997, Lisicre me parsonally coma BARBARA
7 FERRIS VAN LIEW, 1o ma parscrally knawd and known (o ma 1o be the parson

B dascribed [n And whit axecutad (ha faregaing natrument, snd ahe dufy scknowtedged
F e 1o ma that she exeauted e same,

NOTARY PUBLIC
Shate of Mwe York

usktd i Sume

Carrawen s Onves 31 67 7%

E
VAR AR S NUTR"%&EFEHS:'. EDWARDS
o 4
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SCHEDULE M

Lagal Descriph ton

| DISTRICT: 0801, SECTILN: 507,00; BLOCK: 43.0¢; 10TL 0R9.000

ALL that certain plet, piece, br Lrach of land, ai;itkh tlxm:
puildings and improvewsnts theyean, aituate, lying, andé i:h::gom
Incorporated Viklage of Head of the Hagbeor, Town of mi'ularll
county € Sulfolk and Scacs af New York, being wore partic Y
bounded and described e £ollowa:

COMIENCING at a concrete wamwent placed for a bound i the

rorthweatecly side of the North Country Read, which said wemument

ia diatanze northeasterly as meagured dlong Lie narthwesterly eida

of North Country Road 726,45 [eet from the polnr formed by the

inkarsection of the eaaterly dide of Drivate Road, somecimes Rnown

a8 Timothy Woods Eoad, and the northwest side oF the North Country

! Road, and rumning Ezom maid poinc of beqinning thenca {(i*) Warth

i "B 44 degreea 07 minutes 10 seconds West by and wikth lapd of Weiss Lhe
N digtance of 208,00 feer To a concrete wonument placed for a boumd;

RUNNING THENCE North 52 degrees 25 minurea 0¢ gaconds Wept 283,34
fast t& A point;

THENCE Notth 2) deqrees 03 minakes 10 seconds Wast 116.13 fenbt to
a point;

THENCE Morth 40 degreas 31 minutes 40 seconds East Z48.17 to a
paint

THENCE Nurth 62 degress d7 mixuces &0 aeconds East 79.4% feet Lo a
point;

THEMCE South ¢4 degrees 57 minutes 30 ascouds Bamp 158,04 feet to
a poingy

THENCE Sauth 43 dagress 10 minutes 40 ssoendd Badh §5.16 feet ko a
poiak

THEMCE Horth 8 degreea 20 minutes 49 seconds Went B5,47 Feet to a
point;

B THERCE Soyth 43 degrees 18 minutea AY secands Bast 359,94 Feab co
! narthwest side of North Country Road; and

THENCE along the northwest aide of Worth GQounbry Road the following
four (4} geuurues and distancen;

1} 8cuth 58 degrees 17 minuces 3¢ secomda Wesn 133,75 Eeet:
i b 21 Bouth 54 degrees 22 minutes 10 secords Wes: 80,92 feet)

3} south (2 deqrees 37 mlinut#s 46 aeconda Wear 83.24 feabry ard

4] Sputh 48 degreea 52 minutes 44 seccnda HWest §3.398 Feet to the
FOINT O} PLACE OF BEQINNING.
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HISTORIC FLACE UPRN GBAGE oF {
Tais Tadoxtira, sads tha Haﬁq of AP&#L + i .
1973, bebwosa BARBIRA FFRRIE TAX LIV, rosidisg at 481 Mecw J i
Gwiatry Rsad, 8¢, James, Tows of Smlthtows, Coumiy ef Deffelky, -
Btate of Nev Tark, Mepsisafter zefirred 44 as the Ceambar, dad
the [RGORFORATED ¥ILTALE OF HEAD-(R-THE-HARRCR, 8 mealaipelingy
of the Atate of Hee York, haviag dte prizsipal sidnass o 108
Exzlac Houd, O%. Sewsd, Town of Bmithdewm, Ceuxty of MLtfally
t Skats of Hev Yerk, hiTeizafter Teferrsl %o sa Ray Greibid.
VITEEESERE:
WERRHAR it 13 vhe publie pelicry of the Edate of
Ruw Tork mmd vhe lesal goverwmaxt of the Comaty of AmIfeli
te pramrve properties ead histeric axd opes Spete Talud; sk
VREKRAS tha Oreetsr 19 the cwatr «f cerkais poe
parly bersinsfver desexribsl op which is locaksd & ASRuoPEDY
of miskoric aad avohitpeturel iwporvamce amd whick e @~

E rEotericed by satural kcemis peswiy; sod

w
\:-i! WHSREAD the jreperty i located on the kistarle

¥ Norak Coumtry Raed, Tewn of Bmithtows, CRomKy of BulTelk aml
pa Ehcte »f Bev Tark, the charecter of whick it ia demireble %

preasrvéd g & himterio cesourcs; and

rou L7
fecaint ¥

WEERTAS the exivtiag stowctmre amb pressnt Fene
of mms of 2aid property, if retalnel, would ashamce K pre=
20BT KtAte of unw of sald praparty, if Peteined, would ww-
hamos Ghe pressat ar poteRtizl velme of atutbing wr gl
ing properties sad of Risterio Forth Gountry Howd, «od weuid
saintais £ad eshance the conserwation of mstural, ansaie mal
historic Tesources; &ad

P‘) v ggal fETATE cwer GEAIEOF %
ToARRMLMRIAXS Y o HEW var-:ar.:

iU e

CWrRTy

IR TRID *
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et 1417 i 246

VITERTAS the frantor esd thoe Graxtes wish s poe-
aorve the epviroasany im which the histerdin Fwreeture oo
the property now axziste so &8 {0 realize 1fa great sduce-
tAomti #ad coltural valus, K wish td preveRy &oy wasightly
drvelapannts that will temd Go wie o #e detrast from suak
savironneat whick would astaplally affect the Riatmeds velus
of said etructura or of mistoris Noerth Couainy Roed, by
alteriag fte surrousdiagh; ki

WHEREAT the Grankor amd Graptes nisk %6 premgl
thy architectural fonburss of the histeric atructwre and e
that emd, tv txorsise spak Ieddcashls deatzols ovar the pre~
perty a8 1% DADalpEftep describad s WY Do Hedesrary wel
wrpadient ¢ reoodplish wuck abjaciives,

EOW, TBEREMEE, la resognitioa of the forsgeimg
i Ia conedderation of the sus of Ooe ($1.00) Doller wed
obaar velwshle sosnidaration, the recelpt of wilak iw Reze-
by scrmowlsdgad, the Groator doss hersby great sad gomrsy
Ho the Grarbes sn sniomemt 1n thy structurs refsceed ¥ i
the premwbles Beceto (horelzalter celled the "Honse™) and
im the parcel of lamd, somsistimg of %.600 avrds, om whish
the Beuss 1 lecated (Herelsaftor, sollmctdvely with e
Sodud, talled She "Proparty'), sltuite, Lyisg mad bdaisg Im
the Tacorpaceted Tillage of Bead-¢f-the-Nirdor, ia the Fwme
»f Gmitatown, County ef Fuffolk, and Biukw of N Tork, w1l
iF mers perticulszly du{:z'i.b-d 1 & survey sads im Apeil, 197L,
by Theodors 5. Prima, & ;op,r of which im sonexsd herwie L8
Remsdule 4 end 10 harshy aade o pert hereaf, subisek & the
fallcwing restrictione whick are nersbry imposed om the wap af
the Preparty for ths purpose ef accomplisning the invees of e
perties ReTete axd to preservs, protect axl ardiatain ihe
bAstnris aad gpen space valus of tha Fropariy:
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1. The Eogss ohall be malobained and preperved’ A

195 preoent cf&Ie A3 LEATLly A3 sraculonbie. though ntrunbu-

irprhveranty ag

ra s zhargoo. s Seyatinng, aiditime. or

cpnoaltomet. in the -abnlon of the qriantee . r lts pgents,

Fungamentally alter the histeris abarsctear of the Housa 3@
Lan eonerty, Ay b made ‘\’-hﬂx’ﬁ

e cren Eoace shEreEnier 0

v the swner. oraviled baat the -rler wriihen spprovel o

-

 Orantee or ftg &gents to sush alietnilon, adiitlon or b .

provenent sha'i nove been chratnal,

2, The open space and natursl charactey of Hhen !

" iepparty shall be uaintained ax g Gandscaped snviroment &

"ub to anhance the satiing al' the Hougse as & Rlatsrlo el

Cmurd, tot noteing hereln ecntaiaed ohall [rohibdb the Pl

Cing, in s designaied part af thy nrumlses apsroved b2 ﬁw;

e
|

§ Graptok o Lts Mgenis. of ragistered operating nobur W

©4n use by the swnar or seeupants of or visliors Lo the

i oparty.

! : 3. Fo actlvitles shali b zarried sh o3 the Wé«r

piurty which would destroy or lopalr *ha Ristorlc sed G

gpace swlue cf tha Property.

L, The Prorarty shall nc e gubdiviéed,

t et gen

5, Weo aign, billbvoard sy gubdocr nﬂm

sructure shall bo 1isplayed on the Property othar bhasy

SYBAra ) i )

#egn not exgeeding Cowr {4)/Cest N AT, 1‘9::‘ Ws
ot 4he fullowing purposes: e

(r) 4c state the hame of the .?ro;:mrw o

the nume and address of the ocoupant;

e -

(b) to advertise the activity pormivia

ot the Propaitiy:
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TR
B

E;- . e A2 e 248

g fo) %o sdverivisc the Properiy Vo aele
ar renti

arovided, towever. that this Paragrach & ahall nod 1imit

the Qryntes's signt herelnsfier to displav cn the Proparty,
: L
"2t its discriticn, a nerver or slan Pour T4y Teet awaelil:
- foml evidenzlng Li& ovasrghln of e sananant thurdby g

 Froperty:
(a] frem time to timy for the ;urposs oaly
at tngtentinn and enfsreement of the ternw of the
sagenent theceby granted; and
(L7 in ite dlseretion, to erest tie £fules

mentinfed maszar or slan.

¥othing kereln shall be conetrund fo conray &

Cylght te tne publ.e of actesk or ure o7 the Froperty, and

the Granter, rer heirs, executors, Mminirtratord, auetds
sore and a&zigna shatl retaln exzivsive right ta sush K
P oand use for uil purposas, pregent and fulure, Aubjecs

. te the proviglone harein recited,

If At wiy time, the Grentes shall ceass 4o

riahte and privilvges oy this Insirment grantad snd .r,.i

Lo Orontes shall nease and determine to the same RPLagd
i though thls instirument had never been axecuted by the

Grantor.

TG HAYE AND TO HOLD the arcregTantad wammiewy
: with &11 lts rights end privileses %o the Jyantee, 1th

clsECTa And uEslgna, foraver,
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o et 1412 . 249
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o EXHIBIT "A"
gl sararget
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812 512 Before WILKINSON, KEENAN, and HARRIS, Circuit Judges,

Affirmed by published opinion. Judge KEENAN wrote the opinion, in which Judge
WILKINSON and Judge HARRIS joined.

BARBARA MILANO KEENAN, Circuit Judge:

In this appeal, we consider whether the district court erred in dismissing with prejudice a
complaint filed by two entities, Andon, LLC, and Reconciling People Together in Faith
Ministries, LLC (collectively, the plaintifis) against the City of Newport News, Virginia {the
City, or Newport News). The plaintiffs’ complaint alleged that the City, acting through its
Board of Zoning Appeals (BZA), violated the Religious Land Use and Institutionalized
Persons Act (RLUIPA, or the Act), 42 U.S.C. § 2000cc et seq., by denying the plaintiffs'
request for a variance to permit a certain property to be used as a church facility.

Upon our review, we conclude that the plaintiffs failed to state a claim that the BZA's
decision imposed a substantial burden on the plaintiffs' right of religious exercise. We
also cenclude that the district court did not abuse its discretion in denying the plaintiffs'
request to amend their complaint, because any such amendment would have been futile.
We therefore affirm the district court's judgment,

In 2012, Walter T. Terry, Jr. formed a congregation for refigicus worship known as



AT AL N At Ta N A A TWITRMAL A TR, ey W Ae s miae woals wiaemnw s ApArwsAAL R LR VALY APV A U UM it LwaanALr

Reconciling People Together in Faith Ministries, LLC (the congregation) in Newport
News, and served as its pastor. Although the members of the congregation initially
gathered to worship in a local business owned by Terry, they later sought a larger
location for their use.

Terry ultimately found a suitable property, which inciuded an office building (the building)
and a small parking [ot, that was offered for "lease or sale” by Andon, LLC {Andon). The
property is located at 6212 Jefferson Avenue in Newport News (the property).

Andon had purchased the property, a 0.32-acre parcel of land, in 2011, Since 1997, the
property continuously has been classified for commercial use under the City's zoning
ordinance. The ordinance provides that properties zoned for commercial use may be
used for a "community facility," including a "place of worship" or church, only when four
conditions are satisfied:

{a) access is provided from a public street directly to the property; (b) no
use is operated for commercial gain; {c) no building or structure, nor
accessory building or structure is located within 100 feet of any side or rear
property line which is zoned single-family residential; and, (d) any parking
lot or strest serving such use is located 25 feet or more from a side or rear
property line zoned single family residential.

Newport News, Va. Municipal Code § 45-519.

Although the property complied with three of these conditions, the property did not
satisfy the "setback” requirement in subsection (c), because the building is located fewer
than 100 feet from the rear and side property lines that are adjacent to properties zoned

for "single-family residential” use.t! Despite knowledge of this problem, the congregation
entered into a written lease agreement with Anden that *513 was contingent on Andon
obtaining "City approval” allowing operation of a church facility on the oroperty. Sesking
to satisfy this contingency in the lease agreement, Andon filed with the BZA an
application requesting a variance from the setback requirement.

After reviewing Andon's application, the City Codes and Compliance Department (the
Compliance Department) filed a report with the BZA concerning the variance request.
The report stated that the BZA, prior to issuing a variance, must first find that: {1) "strict
application of the ordinance would produce an undue hardship" relating to the property
"not shared generally by other properties”; (2) such a variance "will not be of substantial
detriment to adjacent property"; and (3) "the character of the district will not be changed”
by granting the variance. See Newport News, Va. Municipal Code § 45-3202(c). Based
on these restrictions, the Compliance Department recommended that the BZA deny the
variance, because the property could be used for other purposes without a variance, and
because denial of a variance would not cause Andon to suffer a hardship unique amaong
other commercial property owners in the vicinity.

After holding a public hearing, the BZA adopted the Compliance Department's
recommendation and voted to deny the variance request. Andon appealed from the BZA
decision to a Virginia state circuit court, which upheld the BZA's determination.

The plaintiffs filed the present suit in federal district court alieging that the BZA's denial of
their variance request imposed a substantial burden on the plaintiffs’ religious exercise in
viofation of RLUIPA, 42 U.S.C. § 2000cc(a)(1) {the substantial burden claim). The
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plaintiffs alleged that the BZA's action caused "delay in obtaining a viable worship
location" and "uncertainty as to whether ... the [c]ongregation will be able to go forward
with the lease of the [plroperty.”

The plaintiffs attached to their complaint an affidavit from Tetry, who stated that he
"could not find a[n alternate property] that was the appropriate size, location, and price"
to serve as a place of worship for the congregation. He also stated in the affidavit that "
fmlany of the [alternative] buildings were too large and too expensive for [the] young
congregation.”

The City moved to dismiss the complaint with prejudice under Federal Rule of Clvil
Procedure 12(b}(6) for failure to state a claim. The district court granted the City's
motion, denied the plaintiffs' request to file an amended complaint, and entered

judgment in favor of the City.l& The plaintiffs timely filed this appeal.

Woe review de novo the district court's dismissal of a complaint under Rule 12{b}(6) for
failure to state a claim. United States ex rel. Nathan v. Takeda Pharms. N..Am.. Inc.. 707
F.3d 451, 455 (4th Cir,2013). To survive a motion to dismiss, a complaint must "state a
claim to refief that is plausible on its face." As Igbal, 556 U.S. 662, 678, 129 *514
S.C1. 1937, 173 L Ed.2d 868 (2008). When reviewing the district court's action, we
consider the factual allegations in the plaintiffs’ complaint as true. Bass v, .1 DuPont de
Nemours & C 784 (4th Cir. 2003},

The plaintiffs argue that the district court erred in dismissing their complaint of a RLUIPA
violation, contending that the BZA's action denying a variance imposed a substantial
burden on their religious exercise. Citing our decision in Bethe! World Qutreach
Ministries v. Montgomery County Council, 706 F.3d 548 (4th Cir,2013). the piaintiffs
assert that they plausibly alleged a claim under RLUIPA, because, as a result of the
BZA's action, the congregation has been unable fo find a suitable location in the City for
worship, and the plaintiffs have suffered "delay, expense, and uncertainty” in
establishing a church location and in executing the lease agreement. The plaintiffs
alternatively contend that the district court abused its discretion in refusing their request
to amend their complaint. We disagree with the plaintiffs’ arguments,

RLUIPA contains two provisions limiting governmental regulation of land use with
respect to religious exercise .3l The first such RLUIPA provision prohibits governmental
entities from imposing tand use restrictions that: (1) treat a religious organization "on less
than equal terms” with a nonreligious organization; or (2) discriminate against any
organization on the basis of religion, 42 U.S.C. § 2000cc{b)(1), (2).

The second RLUIPA provision addressing governmental regulation of land use, on which
the plaintiffs base their claim, does not require a showing of discriminatory governmental
conduct. 42 U.5.C. § 2000ce{a)(1); see Bethel, 706 F.3d at 557. Instead, this provision
prohibits a governmenta! entity from imposing or implementing a

tand use regulation ... that imposes a substantial burden on the religious
exercise of a person, including a religious assembly or institution, unless
the government demonstrates that imposition of the burden on that person,
assembly, or institution (A} is in furtherance of a compelling governmental
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interest; and {B) is the least restrictive means of furthering that compelling
governmental interest.

42 U.S.C. § 2000cc(a)(1).

To state a substantial burden claim under RLUIPA, a plaintiff therefore must show that a
gavernment's impeosition of a regulation regarding land use, or application of such a
regulation, caused a hardship that substantially affected the plaintiff's right of religious

exercise. See Bethel, 706 F.3d at 556; Guru Nanak Sikh Soc'v of Yuba Citv v. Cty, of
Sutter, 456 F.3d 978, 988-89 (9th Cir.2008); Civil [ iberti alievers v. City of
Chicago, 342 F.3d 752, 761 (7th Cir.2003). We addressed the scope of substantial

burden claims under RLUIPA in our decision in Bethel.

The plaintiff in Bethe! asserted a substantial burden claim against a county that had
adopted two land use regulations after the plaintiff had purchased property for the then-
permitted purpose of constructing a large church. 706 F.3d at §53-55. The first
regulation at issue in Bethel banned *315 extension of public water and sewer services
to certain classifications of property, including the plaintiff's property. Id. at 553. In
response to the county's implementation of this regulation, the plaintiff modified its
construction plans and proposed to build a smaller church that operated on a private
septic system. /d. at 554. Before those plans were approved, however, the county
adopted a second regulation applicable to the plaintiff's property, which prohibited the
construction of private institutional facilities including churches. Id.

Although the county ragutations we considered in Bethe! did not target religious exercise
and applied generally to both secular and religious uses, we concluded that the plaintiff
nevertneless presented a triable RLUIPA claim, because the regulations substantially
pressured the plaintiff to modify and ultimately to abandon its pre-existing plan to
construct a church. /d. at 556-59. And, we explained, although other real property may
have been available for the plaintiff to purchase, the "delay, uncertainty, and expense” of
selling the plaintiff's property and finding an alternate location increased the burden
imposed on the plaintiff's religious exercise. Id. at 557-58. In reaching this conclusion,
we emphasized that a critical function of RLUIPA's substantial burden restriction is to
protact a plaintiff's reasonable expectation to use real property for religious purposes. /d.
at 556-57; see Pelra Presbyferian Church v. Vill. of Northbrook, 489 F.3d 846, 851 (7th
Cir.2007) {explaining that when an organizaticn buys property "reasonably expecting to
obtain a permit, the denial of the permit may inflict hardship” on the organization).

The circumstances of the present case are materially different from those presented in
Bethel. The plaintiffs here never had a reasonable expectation that the property could be
used as a church. When the plaintiffs entered into the prospective lease agreement, the
property was not a permitted site for a community facility such as a church, and had not
met applicable setback requirements for that type of use for at least 14 years, Before
Andon filed the application seeking a variance, the Zoning Administrator had informed
Anden that the application would not be approved for failure to meet the setback
requirement. Thus, the piaintiffs assumed the risk of an unfavorable decision, and chose
to mitigate the impact of such a result by including the contingency provision in the
fease. Accordingly, unlike the governmental action at issue in Bethel, the BZA's denial of
the variance in the present case did not alter any pre-existing expectation that the
plaintiffs would be able to use the property for a church facility, or cause them to suffer
delay and unceriainty in locating a place of worship.
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Because the plaintiffs knowingly entered into a contingent lease agreement for a non-
conforming property, the alleged burdens they sustained were not imposed by the BZA's
action denying the variance, but were self-imposed hardships. See Pafra Presbyterian
Church, 489 F.3d at 851 (because the plaintiff purchased property with knowledge that
the permit to use the property for a church would be denied, the plaintiff "assumed the
risk of having to sell the property and find an alternative site for its church"). A self-
imposed hardship generally will not support a substantial burden claim under RLUIPA,
because the hardship was not imposed by governmental action altering a legitimate, pre-
existing expectation that a property could be obtained for a particular land use. See
Bethel, 706 F.3d at 556-58; Petra Preshyterian Church, 489 F,3d at 851. Therefore, we
hold that under these circumstances, the plaintiffs have not satisfied the "substantial
burden" requirement of governmental *51¢ action under RLUIPA. 1] See Bethel, 706

F.3d a1 556; Guru Nanak Sikh Soc'y of Yuba City, 458 F.3d at 988-89; Civil Liberties for
s Believer, 81.

Our conclusion is not altered by the plaintiffs' further contention that they have been
unable to find another property that meets the congregation's desired location, size, and
budgetary limitations. The absence of affordable and available properties within a
geographic area will not by itself suppoert a substantial burden claim under RLUIPA. See
Civil Libertiss for Urban Believers, 342 F.3d at 762 {concluding that the "scarcity of
affordable land available" and costs "incidental to any high-density urban land use"
represent "ordinary difficulties associated with location” and do not support a substantial
burden claim under RLUIPA).

We further observe that if we agreed with the plaintiffs that the BZA's denial of a
variarice imposed a substantial burden on their religious exercise, we effectively would
be granting an automatic exemption to religious organizations from generally applicable
land use regulations. Such a holding would usurp the role of local governments in zoning
matters when a religious group is seeking a variance, and impermissibly would favor
religious uses over secular uses. See Pefra Presbyterian Church, 489 F.3¢ at 851
(reasoning that the substantial burden requirement must be taken seriously, or religious
organizations would be free "from zoning restrictions of any kind"y; Civil Libertfies for
Urban Believers, 342 F.3d at 762 {explaining that no "free pass for religicus land uses
masqguerades among the legitimate protections RLUIPA affords to religious exercise").

The plain language of RLUIPA, however, prevents such a result. By requiring that any
substantial burden be imposed by governmental action and by carefully balancing
individual rights and compelling governmental interests, the language of RLUIPA
demonstrates that Congress did not intend for RLUIPA to undermine the legitimate role
of local governments in enacting and implementing land use regulations. See Pefra

Presbyterian Church, 489 F.3d at 851: Civil Liberties for Urban Believers, 342 F.3d at
762.

Finally, we conclude that the district court did not abuse its discretion in denying the
plaintiffs' request to amend their complaint. See HealthSouth Rehab. Hosp, v. Am. Nat!
Red Cross, 101 F.3d 1005, 1010 (4th Cir.1996) (stating the applicable standard of
review). Because the plaintiffs did not have a reasonable expectation to use the property
as a church and any burden on their religious exercise was self-imposed, the plaintiffs
cannoct articulate any set of facts demonstrating that an amendment would survive the
City's motion to dismiss. Thus, we agree with the district court that any amendment to

the complaint would have been futile. See Scott v. Family Dollar Stores, fnc., 733 F.3d
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105, 121 {4th. Cir.2013) ("Denying leave to amend is appropriate when ... the
amendment would have been futile.”). -

For these reasons, we affirm the district court's judgment dismissing with prejudice the
plainiiffs’ complaint against the City.

AFFIRMED

[1] The bullding is located 33 feet, 85 feet, and 8C feet away from the rear and side property lines abutting
neighboring residentiai properties.

[2] The City also argued in its motion to dismiss that Andon lacked standing to bring the RLUIPA ¢lalm, The
district court disagreed, and the City does not challenge this ruling on appeal. Although a litigant's standing
presents a jurisdictional question that may be considered sua sponte by this Court, see Benham v. City of
Charlotte, 635 F.2d 129, 134 {4th Cir.2011). we need not address the district court's ruling regarding Andon's
standing, because the congregation unquestionably had standing to file suit alleging a viclation under RLUIPA.

[3] Under RLUIPA, "religious exercise' includes any exercise of religion, whether or not compeiled by, or central
to, a system of religious belief." 42 U.S.C. § 2000cc-5(7)(A}. And "[tthe use, building, or conversion of real
nroperly for the purpese of religious exercise shall be considered to be religicus exerciss of the person or entity
that uses or intends to use the property for that purpose.” 42 U.5.C. § 2000cc-5(7)B).

[4] We de not reach the merits of the plaintiffs' separate, speculative contention that if the congregation had
purchased the properly, instead of entering into a contingent lease agreement, the financial loss sustained would
have been sufficient to state a substantial burden claim. We decline to pass judgment on facts not before us,



